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PERJURY AS CONTEMPT OF COURT 


In 13 C. J. 25 is this statement: ‘‘Ordi- 
narily, false swearing by a witness is held 
to be such an obstruction of justice as to 
constitute a direct contempt of court.’’ 
The Kentucky Court of Appeals, in Riley 
v. Wallace (188 Ky. 471, 222 8S. W. 1085, 
11 A. L. R. 337), says that this ‘‘is a fair 
statement of the rule.’’ It is supported by 
the great weight of authority (see note in 
11 A. L. R. 342). 

In the case of In Re Rosenberg (90 Wis. 
581), it was held that a judgment debtor 
who made untruthful, evasive, or prevari- 
eating answers in an action against him to 
eompel discovery of his property, was prop- 
erly punished for contempt of court. 
‘*Prevarication by a witness,’’ the Court 
said, ‘‘has the same effect upon the admin- 
istration of justice as a refusal to answer. 
To the same effect it puts the witness in the 
position of standing out against the author- 
ity of the Court, and thwarts the Court in 
its effort and purpose of doing justice be- 
tween the parties. It is contumacy. It is 
direct contempt of the authority of the 
Court.”’ 

Witnesses in bankruptcy proceedings 
have been held in contempt for false or 
evasive: testimony, under sections 41 and 
41b of the Bankruptcy Act of 1898 (11 
A. L. R. 344). 

Perjury, therefore, constitutes two of- 
fenses. One against the state, the other 
against the court. The former being pun- 
ishable as a crime, and the latter as con- 
tempt (Edwards v. Edwards, 87 N. J. Eq. 
546, 100 Atl. 608). ‘‘If a person should 
commit an assault in the court room upon 
the marshall with a deadly weapon, in or- 
der to effect the release of a prisoner while 
his trial was going on, he would be sum- 
marily committed for contempt; but such 
commitment would be no defense to a 





prosecution for assault with intent to 
kill’’ (Re Steiner, 195 Fed. 299). 

In State ex rel. v. Lazarus (37 La. Rnn. 
314), the Court held that, while refusing 
to answer a question which the witness is 
bound to answer is punishable as a con- 
tempt, answering the question untruthfully 
is perjury, punishment for which is 
through the regular criminal law tribunals. 
And in Lerch’s Contested Election (21 Pa. 
Dist. 1113), false testimony given by a wit- 
ness before the examiner in a contested 
election, does not amount to an obstruction 
of justice within the meaning of the statute 
providing for summary punishment for 
contempt of court in cases of “‘the mis- 
behavior of any person in the presence of 
the Court, thereby obstructing the adminis- 
tration of justice.’’ There was no distine- 
tion made between the examiner and a 
Court; the ruling being made on the con- 
struction given the statute. 


The New York courts have held that 
where a witness answers questions put to 
him he is not subject to punishment for 
contempt of court because he commits de- 
liberate perjury (Fromme v. Gray, 148 N. 
Y. 695; Silberman Dairy Co. v. Econ- 
opouly, 177 App. Div. 97, 163 N. Y. Supp. 
824; Matter of Ryan, 73 App. Div. 137, 77 
N. Y. Supp. 132). It is reasoned that, 
since the witness has answered the ques- 
tions put to him, although falsely, he has 
not unlawfully interfered with any pro- 
ceeding, and that if the witness has been 
guilty of perjury he should be indicted and 
punished in a criminal procedure. 


In the recent case of Matter of Miele, 
(decided by Justice Cropsey at Special 
Term, Part I, Kings County, reported in 
New York Law Journal, March 6, 1923) 
the learned Justice ably points out this 
anomalous situation and says that for a 
witness deliberately to swear falsely with a 
view to defeating justice is a more serious 
insult and affront to the Court and to the 
majesty of the law than mere passive si- 
lence. 








. 220 


CENTRAL LAW JOURNAL 





No. 13 








We quote from the opinion of Justice 
Cropsey as follows: : 

*‘T have difficulty in grasping the 
reason underlying those decisions that 
hold that willful perjury committed upon 
a trial or hearing or in an affidavit sub- 
mitted to the Court may not be punished 
as a contempt (Matter of Silberman 
Dairy Co. v. Eeonopouly, 177 App. Div., 
97). The refusal of a witness to answer 
may be so punished (Kendrick v. Wan- 
dall, 88 Hun, 548). But it is said that 
if instead of refusing to answer a wit- 
ness deliberately answers untruthfully he 
is not in contempt. If sach be the rule, 
the witness who is unwilling to make an 
untruthful answer and yet is not willing 
to tell what he knows and so remains 
silent commits a contempt, while the 
witness who is equally unwilling to say 
*what he knows, but who instead of re- 
maining mute readily gives an answer 
he knows to be false has not offended. I 
eannot subscribe to a rule that produces 
such a result. Nor is it, in my opinion, 
any answer to say that in the case of a 
false answer the witness may be prose- 
euted for perjury. The question of a 
contempt of court has no relation to the 
commission of a crime. It affects the dig- 
nity of the Court and the integrity of all 
proceedings conducted therein. For a 
witness to deliberately swear falsely, with 
a view to defeating justice, is a more 
serious affront to the Court than for him 
merely to refuse to answer. When a wit- 
ness is required to answer he is obli- 
gated to answer truthfully. He has no 
more complied with the direction when 
he gives a false testimony than when he 
does not answer at all. In either situa-: 
tion he should be equally guilty of con- 
tempt.’’ 

Some cases treat perjury, without any 
other element, as adequate to sustain a 
punishment for contempt. But in an opin- 
ion written by the late Chief Justice White, 


in Ex Parte Hudgings (249 U. S. 378, 39 
Sup. Ct. 337, 63 L. Ed. 656, 11 A. L. R. 
333), it is declared that an obstruction to 





the performance of judicial duty resulting 
from an act done in the presence of the 
Court is the charatteristic upon which the 
power to punish for contempt must rest. 
‘‘This being true, it follows that the pres- 
ence of that element must clearly be shown 
in every case where the power to punish 
for contempt is exerted—a principle which, 
applied to the subject in hand, exacts that 
in order to punish perjury in the presence 
of the Court as a contempt, there must be 
added to the essential elements of perjury 
under the general law the further element 
of obstruction to the Court in the perform- 
ance of its duty.’’ 

Touching upon the cases treating per- 
jury, without this added element, as con- 
stituting contempt, the Court in the same 
ease said: ‘‘But the mistake is, we think, 
evident, since it either overlooks or mis- 
conceives the essential characteristic of the 
obstructive tendency underlying the con- 
tempt power, or mistakenly attributes a 
necessarily inherent obstructive effect to 
false swearing. If the coneeption were 
true, it would follow that when a Court en- 
tertained the opinion that a witness was 
testifying untruthfully, the power would 
result to impose a punishment for con- 
tempt, with the object or purpose of exact- 
ing from the witness a character of testi- 
mony which the Court would deem to be 
truthful; and thus it would come to pass 
that a potentiality of oppression and wrong 
would result, and the freedom of the citi- 
zen, when called as a witness in a court 
would be gravely imperiled.’’ 








A WITNESS’ ESTIMATE OF THE JURY 


A certain lawyer had found the wit- 
ness difficult to manage, and finally asked 
whether he was acquainted with any men 
on the jury. 

‘*Yes, sir,’’ replied: the witness; ‘‘more 
than half of them.”’ 

‘*Are you willing to swear that you 
know more than half of them?’’ demanded 
the lawyer. 

‘‘Why,’’ retorted the witness, ‘‘if it 
comes to that, I’m willing to swear that 
I know more than all of them put to- 
gether.’’—Harper’s Magazine. 
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NOTES OF IMPORTANT DECISIONS 


PHYSICIAN MAY GIVE OPINION BASED 
ON X-RAY PLATE WITHOUT PRODUCING 
PLATE.—The Supreme Court of Minnesota, 
in Van House v. Canadian Northern R. Co., 
192 N. W. 493, holds that there was no abuse 
of discretion in the denial. of defendants’ mvo- 
tion for a continuance for the failure of i 
physician, who gave his opinion as to the 
nature of plaintiff's injuries, to produce X-ray 
plates which he took into consideration in 
giving his opinion. Neither was there an abuse 
of discretion in the denial of defendants’ re- 
quest that plaintiff be required to have an- 
other X-ray picture taken. In this respect, 
the court said: 


“The nature and extent of plaintiff's in- 
juries were important issues. In June, 1921, 
she was taken in an automobile from her 
home in Graceton to Warren, Minn., where 
she was examined by Dr. Bratrud, who sub- 
sequently gave testimony in her behalf. In 
connection with the examination, X-ray 
photographs were taken of the lower por- 
tion of her spine. Basing his testimony in 
part upon the showing made by the X-ray 
plates, Dr. Bratrud gave it as his opinion 
that plaintiff had sustained a compressive 
fracture of the fifth lumbar vertebra and, 
as a consequence, would suffer more or less 
pain for the remainder of her life. In the 
course of his cross-examination he was ask- 
ed to produce the plates, and answered that 
he had left them at Warren, 150 miles more 
or less from the place of trial. Complaint is 


made because the court denied defendant's | 


motion for a continuance until the plates 
could be gotten and examined by defendants’ 
medical experts, and their subsequent re- 
quest that plaintiff be required to go to the 
office of a local physician to have another 
X-ray photograph taken. It is so largely a 
matter of discretion with the trial court 
to grant or deny a motion for a continuance 
that this court rarely interferes. Under the 
circumstances mentioned later, the denial 
of the motion was not an abuse of discretion. 
McAllister v. St. Paul City -R. Co., 105 Minn. 
1, 116 N. W. 917. 


“Whether the court should have required 
plaintiff to submit to the taking of another 
X-ray photograph is a question not free from 
doubt. There is little authority on the sub- 
ject. Such as we have found is to the effect 
that trial courts have broad discretionary 
powers in this regard. Wittenberg v. Ons- 
gard, 78 Minn. 342, 81 N. W. 14, 47 L. R. A. 
141; Boelter v. Ross Lbr. Co., 103 Wis. 324 
79 N. W. 243; Dean v. Wabash Rd. Co, 229 


Mo. 425, 129 S. W. 953; State ex rel. Carter 
v. Call, 64 Fla. 144, 59 South. 789, 41 L. R. A. 
(N. S.) 1071; Cin. Ry. Co. v. Nolan, 161 Ky. 
205, 170 S. W. 650. At the instance of de- 
fendants, plaintiff had been requeste? io 
submit and had submitted to a physica x- 
amination ty four doctors, two of whom 
testified in her behalf and two in defendants’ 
behalf. None of them said they were unable 
to form an opinion as to the nature or ex- 
tent of her injuries without an X-ray ex- 
amination. Undoubtedly they would have 
had a better foundation for their opinions if 
they had seen X-ray plates. It was withia 
the power of the court to grant defendants’ 
request, for it is a matter of common knowl- 
edge that the art of taking X-ray photo- 








graphs has been so developed that danger 
or serious inconvenience to the patient no 
longer attends their taking. But it does not 
follow that a court has no discretion in act- 
ing on such a request. Under all the cir- 
cumstances, we cannot say that there was 
an abuse of discretion in the denial of the 
request.” 


IN PROSECUTION FOR RECKLESS DRIV- 
ING AND MANSLAUGHTER IT IS NO DE- 
FENSE THAT PERSON KILLED WAS NEG- 
LIGENT AND WAS DRIVING WITHOUT A 
LICENSE.—The Supreme Judicial Court of 
Massachusetts, in Com. v. Guillemette, 137 N. 
E. 700, holds that where defendant was charged 
in one indictment with manslaughter, in con- 
nection with an automobile collision, and in 
another with operating a motor vehicle reck- 
lessly, and so that the lives and safety of the 
general public might be endangered, negligence 
of person killed was not an excuse as to any 
of the charges, and the fact that such person 
had no license to operate an automobile in 
Massachusetts was irrelevant. 

The opinion of the Court being short, is set 
out in full: 

“The defendant was tried upon an indict- 
ment for manslaughter in killing one Robert 

- C. Clifford by assault, and at the same time 
upon another indictment with two counts, 
one for operating a motor vehicle recklessly 
and the other for operating a motor vehicle 
so that the lives and safety of the general 
public might be endangered. The defendant, 
driving an automobile upon a bridge in 

Lowell, came in collision with another auto- 

mobile driven by Clifford, whereby the latter 

was killed. There was evidence sufficient to 
warrant the verdict of guilty on all the 
charges. The single exception is to the ex- 
clusion by the trial judge of evidence offered 
by the defendant that Clifford, a resident of 
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Lowell, was not licensed to operate automo- 
biles in Massachusetts. This evidence was 
offered for the purpose of showing Clifford’s 
lack of skill in operating his automobile and 
in support of the defendant’s contention that 
that was the sole cause of the accident. The 
defendant could not be found guilty of man- 
slaughter unless his wanton or reckless con- 
duct caused the death. Commonwealth v. 
Pierce, 138 Mass. 165, 52 Am. Rep. 264; Banks 
v. Braman, 188 Mass. 367, 369, 74 N. E. 594. 
A verdict of guilty on the first count of the 
other indictment required a finding of reck- 
lessness on the part of the defendant and, 
on the second count, of conduct in driving his 
automobile so as to enaanger the lives and 
safety of the traveling public. The negli- 
gence of the deceased was not an excuse to 
the defendant for conduct coming within the 
description of any one of the charges. Aiken 
v. Holyoke Street Railway, 184 Mass. 269, 
272, 68 N. E. 238, and cases cited. Jones v. 
Boston & Northern Street Railway, 205 Mass. 
.108, 90 N. E. 1152. Of course, all the facts 
connected with the incident were pertinent. 
The actual conduct of both parties at the 
time might be shown. Whether the deceased 
was licensed to operate an automobile -in 
Massachusetts was irrelevant. ‘Violation of a 
criminal statute is evidence of negligence on 
the part of the violator, as to all consequences 
that the statute was intended to prevent.’ 
Bourne v. Whitman, 209 Mass. 155, 166, 167, 
95 N. E. 404, 406 (35 L. R. A. [N. S.] 701). 
Berdos v. Tremont & Suffolk Mills, 209 Mass. 
489, 496, 95 N. E. 876. That principle is not 
applicable to the case at bar because negli- 
gence of the deceased would not relieve the 
defendant. The case at bar is fully covered 
by Commonwealth v. Peach, 239 Mass, 575, 
132 N. E. 351.” 


VALIDITY OF STATUTE PERMITTING 
EMPLOYEES TIME FROM THEIR WORK TO 
VOTE.—In the case of People v. Chicago, M. 
& St. P. R. Co., 188 N. E. 155, the Supreme 
Court of Illinois holds that a statute, so far as 
it gives employees the right to be absent for 
two hours on election day for the purpose of 
voting is valid and binding, but, so far as it 
provides that the employer shall make no de- 
duction from the employee’s wages because of 
the absence, and penalizes violations of such 
provision, it abridges the right to contract 
under Const., art. 2, § 1, and deprives employers 
of their money and property without due 
process of law, and denies them the equal pro- 
tection of the laws in violation of the state and 
federal Constitutions. 





We quote a portion of the Court’s opinion, 
written by Duncan, J., as follows: 


“Section 1 of article 2 of our Constitution 
provides that all men are by nature ree and 
independent, and have certain inherent and 
inalienable rights; that among these are life, 
liberty and the pursuit of happiness; that 
to secure these rights and the protection of 
property governments are instituted among 
men, deriving their just powers trom the 
consent of the governed. In Ritchie v. Peo- 
ple, 155 Ill. 98, 40 N. E. 454, 29 L. R. A. 79, 
46 Am. St. Rep. 315, it was held that liberty 
includes the right to make contracts, as well 
with reference to the amount and duration 
of labor to be performed as concerning any 
other lawful matter, and that any attempt to 
unreasonably abridge this right is opposed 
to the Constitution. Plaintiff in error em- 
ployed Turney to perform labor for it in its 
shops, and it agreed to pay him 85 cents per 
hour for his labor, and time and one-half 
for overtime. It did not agree by its con- 
tract to pay him for two hours’ time while 
he was engaged in his lawful right of attend- 
ing the election and casting his vote. The 
provisions of said statute that gave him the 
right to absent himself for two heurs on 
election day and to cast his vote, and which 
required his employer, plaintiff in error, to 
give him this opportunity of attending the 
election for such purpose, are wholesome 
provisions of the statute, and are valid and 
binding; but the provision of the statute 
that requires the employer to pay him at the 
rate of 85 cents per hour for the time em- 
ployed in attending the election and casting 
his vote—or, speaking more accurately, the 
provision requiring the employer to pay him 
for two hours’ time at such rate for exercis- 
ing such privilege—is invalid, because it is 
an unreasonable abridgment of the right fo 
make contracts. The Legislature had just as 
much right to require employers to pay their 
employees for the time they necessarily 
would be compelled to use in looking after 
any sick member or members of their family 
as it had to pass the provision in question. 
Other striking examples of void legislation 
of the character in question might be stated, 
and in which it would appear that the em- 
ployee would be engaged in a matter of pur- 
suit equally as commendable and as essential 
to his own personal welfare; but further 
comment is unnecessary, as it is entirely 
clear that the provision in question is an un- 
reasonable abridgement of the right to con- 
tract, and therefore void.” 
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TECHNICALITIES OF THE LAW 
By W. F. Jenkins* 


It is my custom, whenever given half 
an excuse, to speak in praise of my col- 
leagues. In accordance with this com- 
mendable habit of mine, while recently 
dining in company with Judge Bell and 
several other friends, I contrived to cre- 
ate an opportunity to comment upon the 
great acclaim with which his address of 
last year at this association was received. 
My information was that at several inter- 
vals during the course of his remarks he 
was greeted with unmistakable manifesta- 
tions of heartiest approval. In fact, as 
his pronounced success was related to 
me, on each and every occasion when he 
would turn over at one time several 
pages of his manuscript with the remark 
that he would ‘‘skip that much,’’ he 
would be greeted with loud and tumul- 
tuous applause. Judge Beck, in following 
him, is said to have remarked that the 
greater the number of pages my colleague 
would inelude in his turnover, the 
greater and more tumultuous would be 
the applause. When I had concluded my 
laudatory narrative of his conquest, he 
qualified what I had said in one respect 
—the applause had not been tumultuous. 
He illustrated his point in this way: A 
certain negro baseball pitcher was re- 
counting to some of his friends the ova- 
tion which had been accorded him on a 
trip to a neighboring city. ‘‘It’s a great 
life,’ he said, and proceeded to tell how 
the throng had pressed about him as he 
stepped from the train, and how loudly 
he was greeted. Some one of his au- 
ditors remarked that the applause must 
have been tumultuous. ‘‘No,’’ said the 
pitcher, ‘‘I couldn’t say that. It sho 
was mulchus all right enough, but not 
too mulechus.’’ Getting back to the 
present occasion, perhaps I should enter 
an appeal for your patience and forbear- 

*Presiding Judge of Georgia Court of Appeals 


—Address before Georgia Bar Association at 
Tybee, Ga. 





ance, with my good friend’s example of 
modesty rewarded as bond and _ se- 
curity not to attempt on my part a too 
lavish display of any assumed wisdom. 
Or perhaps it would be more appropriate, 
as | look into the faces of this learned 
and distinguished assembly, to enter my 
appeal, as appeals are frequently made, 
‘‘in forma pauperis.’’ 

Under any form of government, the 
only safeguard of liberty is law. The 
evolution of human society can take no 
greater forward stride than when the 
rights of any people cease to be admin- 
istered according to the caprices of those 
in authority, and are guaranteed and de- 
termined in accordance with fixed and 
settled rules. The most venerated land- 
mark in all the history and development 
of the Anglo-Saxon race dates back to 
Magna Charta. Here in the beginning 
of the 13th century, there was wrung 
from the reigning monarch the first plain 
and formal recognition, to be followed 
later by the Bill of Rights, that supreme 
authority lay not in the will of rulers, 
but was vested in the law of the land. 
The ground thus gained, though fought 
over many times, has never been sur- 
rendered. Whatever be the rules which 
time and the experience of a people may 
establish, or the consensus of opinion 
may enact, they are better to live under 
than autocracy. Not only is it necessary 
to know in advance the exact principles 
which must govern our acts and con- 
duct, but the law is fairer than the con- 
science of any ruler, however wise and 
upright he may happen to be. To aban- 
don the legal safeguards of constituted 
authority, is to forfeit liberty. The 
present-day tortured and distracted Rus- 
sia might have foreseen from the lessons 
of all history that the mere exchange of 
one irresponsible master for another 
with a blood-red flag in his hand, would 
not amount to the attainment of liberty; 
that liberty cannot be made a matter of 
grace; that it is never the gift of either 
benevolent or malevolent tyrants, but 
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consists only of such rights as the law 
is able to guarantee and enforce. In a 
mad, blind rush for a greater freedom, 
this unfortunate people did not take heed 
to consolidate their gains into enforcible 
law, and never once seemed to eonsider 
the warnings and lessons of the past. 
How different was the course and con- 
duct of the fathers of our own Republie, 
set plain for their example. Some one 
has said that the only lesson that History 
teaches is, that we are taught nothing by 
the lessons of History. With the Ameri- 
can people, even the ‘‘graciousness’’ of 
monarchs has no appeal. We claim our 
rights as such. Ours is a government of 
law. It is the function of law to pro- 
vide justice; of courts, to execute the 
law. The statement applies to equity, for 
equity follows the law. Autoecracy, which 
is something beyond and above the law, 
has no place in our system, and no 
sanction in our ideals. When of late it 
sought to break its bounds, and spread 
its dire dominion over earth, we sensed 
the danger from afar, and ours was the 
added strength which put the monster 
down. Thus did we prove our exalted 
conception of sanctity for the law. 

But there are other things as sacred 
to this Republic as sanctity for the law. 
The right of free speech is one of them. 
The law and the administration of the 
law is not above eriticism. Were it so, 
it, too, might come to be used as an 
instrument of oppression, rather than as 
the preserver of our liberties. The law 
as it, is administered today is subjected 
to many forms of adverse eriticism. The 
chief counts in the indictment relate to 
its eost, its delay, and finally to its tech- 
nicalities. ‘Tt is the last of these, the 
Technicalities of the Law, upon which 
I desire to speak. The fault-finding in 
this regard is widespread, and is voiced 
in many ways. Some ten or twelve years 
ago, there was published in one of the 
great national weeklies a series of caustic 
articles, in’ which the administration of 
the law was severely attacked, and its 





so-ealled ‘‘technicalities’?’ held up in 
direst ridicule and scorn. From the hun- 
dreds of thousands of reported cases, 
there had been culled quite a number— 
perhaps a score or more—where fine-spun 
and purely artificial distinetions had been 
given entire precedence over any sound 
and reasonable application of legal prin- 
ciples. The same sort of criticism con- 
tinues to be uttered on almost every hand 
today. It is on the lips or in the mind 
of the publie at large. Novels by the 
score, plays, and moving pictures by the 
dozen, take for the chief motif of their 
plots the miscarriage of justice as ad- 
ministered in courts of law. In all of the 
imaginary courts, the weak and the poor 
seem always to be oppressed, and the in- 
nocent made to suffer. The words of 
the ancient Grecian eynie Anarcharsis, 
to the effeet that laws were like spiders’ 
webs, eatehing the weak and the poor, 
but permitting the rich and powerful to 
break through, are often quoted with ap- 
proval by the eritics of today. The law 
stands mute in its own defense. Never 
are we reminded that it is the law, after 
all, which alone guarantees the rights of 
the weak; that however poor and humble 
one may be, so long as he walks within 
the law, the might and power of the na- 
tion are his to command; that it is the 
law that protects the fruits of honest 
industry; and that, but for it, every in- 
eentive to achieve and every achievement 
of modern civilization would be ruth- 
lessly swept away. While the attacks 
upon the law and its administration may 
not have occasioned any very great por- 
tion of its reform, it is doubtless true 
that in the evolution of this science, 
criticism has played its useful part. 
Dickens’ portrayal of ‘‘Jarndyce versus 
Jarndyce’’ is the classic example. 

It must in candor be acknowledged 
that there was a time in the history of 
our law and the law from which it 
sprung, when substance was frequently 
sacrificed to purely technical form and 
artificial distinctions. The establishment 


] 
] 
1 
1 
‘ 
( 
t 
t 
t 
] 
fi 











XUM 











Vol. 96 


CENTRAL LAW JOURNAL 


225 








of courts of equity represents the first 
successful effort to break the iron bands 
whieh bound the law to its letter, and to 
exalt its spirit and substance. This was 
a forward step of the greatest import; 
but the subtleties and niceties of form 
yet continued to hold sway under the 
strict and rigid rules of common law 
pleading. There was doubtless many a 
litigant of these days, who lost his cause 
without having the slightest idea as to 
what had taken place. Our admiration 
goes out to the lawyer, who in the brave 
days of old was willing to risk his repu- 
tation upon his ability to make his peti- 
tion stand. But soon there was to come 
the greatest stroke ever made to rid the 
law of its obnoxious difficulties and arti- 
ficial perils. The Statute of Jeofails, 
permitting amendments to pleadings in 
civil eases, gave the death-blow to the 
reign of form and technieality. Present- 
day eriticism has little left upon which 
to stand. For the most part it is com- 
pelled to hark back to the strained prac 
tices of former times. Under the statute 
law of Georgia, ‘‘all parties, whether 
plaintiffs or defendants, in the superior 
or other courts, whether at law or in 
equity, may at any stage of the cause, 
as matter of right, amend their plead- 
ings in all respects, whether in matter of 
form or of substance, provided there is 
enough in the pleadings to amend by.’’ 
Park’s Code, section 5681. ‘‘A petition 
showing a plaintiff and a defendant, and 
setting out sufficient to indicate and 
specify some particular fact or transac- 
tion as a cause of action, is enough 
to amend by.’’ Park’s Code, section 5682. 
Surely it eannot be justly said that the 
rights of litigants are here subverted to 
the sway of technicality. Unless pleadings 
be wholly abolished, or a plaintiff be al- 
lowed to ambush his opponent by sub- 
stituting at the day of trial a new and 
distinct cause of action or new and dis- 
tinet parties, it is difficult to conceive 
how a broader or more liberal rule could 
be eoneeived. In Booher v. Worrill, 43 





Ga. 587, 589, Chief Justice Lochrane but 
stated a self-evident fact when he an- 
nouneed that ‘‘technicalities in pleading, 
and subtleties of form, have been 
brushed away by the sweep of an en- 
lightened progress in administration of 
justice.’’ Though some difficulites may 
sometimes still arise in determining what 
is and what is not a new and distinct 
eause of action, even this inhibition has 
been liberally construed in favor of the 
right to amend; and our Supreme Court, 
speaking through Judge Bleckley in Elli- 
son v. Georgia Railroad Company, 87 
Ga. 691, and in such eases as City of 
Columbus v. Anglin, 120 Ga. 785, has 
done much to simplify and make clear 
this one remaining substantial restriction 
upon the exercise of this valuable right 
and privilege. Along with the develop- 
ment of the right of amendment, the 
difficulties of the pleader were still fur- 
ther immensely lessened by the abolition 
of many of the subtle distinctions pre- 
viously recognized in the form and na- 
ture of kindred actions. The modern 
pleader is not perplexed by being made 
to distinguish the shadowy differences 
one prevailing in the various forms of 
similar actions, and to choose at his peril 
the one, only, and precise remedy appro- 
priate to his cause. He ean still use the 
‘““John Doe’’ form of ejectment if he 
chooses to do so, and happens to have in 
his possession a copy of Judge Powell’s 
book, but he is not compelled to do so. 
The modern spirit of liberality is not 
limited, however, to matters of pleading. 
In matters of practice, the trend is just 
as broad and plain. A single illustration 
will suffice. Section 6183 of the Civil 
Code provides that ‘‘it shall be unlawful 
for the Supreme Court of Georgia to dis- 
miss any ease for any want of technical 
conformity to the statutes or rules regu- 
lating the practice in carrying cases to 
that court, where there is enough in the 
bill of exceptions or transcript of the 
record presented, or both together, to 
enable the court to ascertain substan- 
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tially the real questions in the ease which 
the parties seek to have decided therein.’’ 


But what is it then to which the man 
in the street continually refers? Is it not 
true that every volume of our reports 
carries dozens of eases where the verdict 
and judgment has been set aside on 
purely technical grounds? I do not con- 
tend that no just ground of such eriti- 
cism still remains. The laws are not per- 
fection, and the judges and others whose 
duty it is to administer them ean never 
hope to attain it. Speaking for myself, 
but for the magnanimity of the members 
of the bar, I would ofttimes feel fear- 
fully discouraged. But is it a fact that 
any large proportion of the decided cases 
go off on what could properly be termed 
‘‘technicalities’’? If they do, we have 
failed to progress as fast and as far as 
we should. If the spirit and substance 


of the law shall fail to be administered 


on account of any mere quibbling nicety 
of interpretation, the criticism would be 
just, for the proper administration of law 
can never consist in sacrificing substance 
to purely artificial distinctions of form. 
But if the previous statement be true, 
that it is the function of law to provide 
justice, and the office of course to ad- 
minister the law, then it is never a 
quibble to administer the law as in spirit 
and in substance we find it, even though 
in some particular case or circumstance 
it might seem to both court and public 
that justice might be otherwise better 
attained. We are accustomed to venerate 
the virtues exemplified in the exalted 
character of Stonewall Jackson, and to 
admire his almost matchless military 
genius. It is not often that we learn 
from him in other ways. Both as com- 
mandant of a military school and as 
commander of armies in the field, he was 
perhaps the most perfect disciplinarian 
of all time. In waging war, he was the 
master of military tacties; they were not 
his master, as with lesser men. But in 
matters of discipline and in the adminis- 
tration of justice, it is said that the domi- 





nant conception of his mind was never 
to abrogate fixed laws and rules of con- 
duet, in order to attempt what might 
seem to be a better or fairer administra- 
tion of justice. Neither have courts any 
such right or power, so long as we live 
under a government of law. True enough 
it is that what we want is the enforce- 
ment of law in its substance, and not 
merely the letter or form; but it is the 
law, after all, in a government of law, 
which courts should be permitted to exe- 
eute. This was the idea which must 
have governed the members of this asso- 
ciation, when in the year 1912 it refused 
to endorse for passage a bill, which, if 
I be not mistaken, has received the ap- 
proval of so great and wise a body as 
the American Bar Association. The bill 
as proposed provided that ‘‘no judgment 
shall be set aside, or reversed, or new 
trial granted, by any court of this State 
in any ease, civil or criminal, unless in 
the opinion of the court to which applica- 
tion is made, after an examination of the 
entire case, it shall appear that the en- 
foreement of the verdict or judgment 
complained of will result in substantial 
injustice.’’ Nothing could sound more 
absolutely fair; but the danger lay in 
putting away the chart and compass of 
substantive rule, and vesting the courts 
with an authority higher than law in de- 
elaring substantial justice. The minutes 
of this association show that as soon as 
the proposed bill had been read, the 
lamented Luther Z. Rosser was upon his 
feet, and in his own inimical way ex: 
pressed himself as follows: ‘‘I am opposed 
to that law with all the law sense I have 
got. If you are going to fix it so we are 
going to arbitrate all controversies in 
Georgia, then we do not need any courts. 
Who is going to decide whether substan- 
tial justice has been done? If we are 
going to let one man or six men pass on 
what is ‘substanvial’ justice or myustice 
without regard to the statutes, then we 
will simply have the old rule of meas- 
uring everything by the chancellor’s 
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foot.’’ It is never a quibble to enforce 
the established rules of law and equity 
according to their spirit and substance, 
even though iin the opinion of both court 
and public the facts and exigencies of the 
particular case may be such that justice 
might be better meted out above and 
beyond the law. It was some French 
philosopher who said that ‘‘all gener- 
alities are false, ineulding this one.’’ It 
might be conceded that never was statute 
passed or rule of conduct adopted which 
could fully and completely meet the ex- 
igencies of any particular case. As 
ready-made clothes are cut for the aver- 
age man, so laws are fashioned. They 
are not custom-made, neither indeed ean 
be, save when justice is made the gift 
of autocrats. It is possible for the 
blacksmith to shape the shoe to fit the 
horse’s foot, rather than shape the foot 
to fit the shoe; but judges should not be 
empowered to bend or warp the estab- 
lished wisdom of experience in order to 
meet a personal or public conception of 
individual justice. It would seem that 
a failure so to do may sometimes result 
in subjecting the law to the brand of 
“‘technical.’”?’ But if we wish courts 
to have such authority, it is a benevolent 
autocracy which we crave, and not lib- 
erty under a government of law. Better 
that justice should actually suffer in 
some particular case, than that the safe- 
guards of society should be undermined 
and destroyed. 

But some will say, if the contention 
be true that, under our system of govern- 
ment and jurisprudence, the uniform and 
universal administration of the law as 
we find it according to its spirit and 
substanee can never be justly criticized 
as technical, then the fact must be that 
the laws themselves are vicious in this 
respect, else why and how the rulings 
and decisions complained of? Are the 
laws themselves guilty of harboring oner- 
ous, antiquated, and dangerous techni- 
ealities? What is a ‘‘technicality?’’ A 
recent and very distinguished President 








of the United States was reputed to have 
divided the trusts into two classes—one 
of good trusts, the other bad. It was 
urged by his political opponents that the 
good trusts were such as stood for him, 
and the bad embraced all that were 
against him. As lawyers, we may some- 
times be inelined to regard technicalities 
from this same point of view. The lay- 
man’s coneeption as to what constitutes a 
legal quibble would seem to be, and 
naturally so, more comprehensive than 
that of the lawyer. He is more apt to 
lodge the complaint of ‘‘technicality’’ 
whenever some basic fundamental prin- 
ciple of law appears to obstruct the en- 
forcement of concrete justice in a cause 
which might otherwise be adjudged as 
legal. But laymen and lawyers must 
finally agree that in any such conflict, 
the underlying fundamentals should pre- 
vail. Take one of the simplest illustra- 
tions. There can be no possible question 
as to the wisdom and propriety, if not 
the practical necessity, of maintaining 
statutes limiting the time within which 
actions may be brought. These are not 
arbitrary restrictions, but are _ rules 
founded upon sound and reasonable legal 
principles. To abolish them would work 
interminable confusion and uncertainty 
as well as actual hardships. But let 
courts of law be required to enforce 
these statutes, and we find them sub- 
jected to criticism as being technical and 
unfair. Precisely the same thing might 
be said with reference to upholding the 
provisions of the statute of frauds, re- 
quiring that certain kinds of contracts 
in order to be binding must be in writ- 
ing. The same could be also said with 
reference to many of the rules of evi- 
dence. Hearsay testimony is excluded in 
accordance with a fundamental rule re- 
quiring the best evidence. To permit its 
introduction would convert courts into 
what we were once brave enough to refer 
to as ‘‘sewing circles.’’ To exclude it is 
not merely a matter of red tape and 
form. Is it a legal quibble for a defend- 
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ant accused of crime to be entitled to 
a written copy of the indictment brought 
against him, and that it shall set forth 
with reasonable certainty the nature of 
the charge? Sometimes it might seem 
so. But history records a Star Chamber, 
where those so unfortunate as to ineur 
the ill-will of their rulers were subjected 
to trial upon undisclosed charges, and 
sentenced upon the secret testimony of 
unknown witnesses. We are debtors to 
the blood of many martyrs for the legal 
guaranties which we find embedded in 
the following section of our Constitution: 
‘Every person charged with an offense 
against the laws of this State shall have 
the privilege and benefit of counsel; 
shall be furnished, on demand, with a 
copy of the accusation, and a list of the 
witnesses on whose testimony the charge 
against him is founded; shall have com- 
pulsory process to obtain the testimony 
of his own witnesses; shall be confronted 
with the witnesses testifying against 
him; shall have a public and speedy trial 
by an impartial jury.’’ (Park’s Code, 
section 6361.) These are not technieali- 
ties, for however trite and commonplace 
the provisions may sound, to strike any 
single one of them from our organic law 
would be to imperil the liberties of every 
member of society. Having thoroughly 
committed myself to the proposition that 
law should be administered according to 
its reasonable meaning and intent, it fol- 
lows that substance, even in the strict 
construction of criminal statutes, should 
not be sacrificed to purely artificial 
subtleties as to form. Nothing can there- 
fore be said in justification of numerous 
rulings made by English and by some of 
the American courts, whereby indict- 
ments have been quashed and justice 
sometimes made to misearry on account 
of recognition being given to the flimsiest 
sort of purest technicality. For example, 
in a reported ease of one of the Ameri- 
ean courts, an indictment was ordered 
quashed because the word ‘‘the’’ had 
been omitted from the prescribed stat- 





utory form, concluding, ‘‘contrary to the 
laws of said State, the good order, peace; 
and dignity thereof.’’ In many of the 
older English eases, there are rulings 
equally as technical in character. It can 
be said, however, that the modern ten- 
dency is plainly to depart from such ex- 
treme precedents as have been referred 
to. Many of the States have even taken 
the more doubtful step of permitting 
criminal indictments to be amended. In 
extenuation of the original far-fetched 
and strained adjudications, it should be 
remembered that the ancient criminal 
laws of England were almost unbeliev- 
ably harsh and cruel. When we consid- 
er that at one time there were upon the 
statute books more than 200 offenses 
punishable with death, that the theft of 
more than 5 shillings was a capital crime, 
that the slightest infractions of the penal 
regulations were punished by deportation 
with all of its attendant horrors, it is 
small wonder that those charged with 
the administration of justice were quick 
to seize upon the slightest pretexts of 
form in favor of the unfortunates ac- 
eused of crime. But while it is the uni- 
versal opinion that in the history of 
criminal jurisprudence the rules and 
practices went altogether too far in sus- 
taining technical objections to the form 
of indictments, this does not mean that 
the guaranties accorded in the Bill- of 
Rights should be abolished or impaired. 
The copy of the charge to which a de- 
fendant is entitled should be required to 
set forth with reasonable clearness the 
erime of which he stands aceused. Just 
anything should not be permitted to suf- 
fice. It might be proper to illustrate 
here. Perhaps you have heard of the 
Mary who had promised to marry John, 
but only on strict condition that he first 
should save up as much as $500 as a 
guaranty of his good faith and ability to 
provide. Things moved happily along 
for several months, while John continued 
to press his claim with all the ardor of 
youth and requited affection. Finally 
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he was called on to answer whether the 
$500 had been accumulated. ‘‘No,’’ he 
said, ‘‘but I’ve got $2.35 of it.’’ ‘‘Well,”’ 
said Mary, ‘‘I guess that’s near enough.’’ 
Perhaps it was, but it wouldn’t do to ad- 
minister laws in that way. 


A final word as to the dictionary 
meaning of ‘‘techniecality.’’ Here it is 
defined as ‘‘a term peculiar, to a partie- 
ular art or trade.’’ It may be that some 
portion of our legal expressions might 
properly be regarded as obsolete in so far 
as present-day use is concerned, and it 
is only necessary to know them in order 
that the law as it is may be understood 
in the light of its development. We, 
like doctors and others, are sometimes 
taken to task on account of our peculiar 
and ponderous nomenclature. A_ pur- 
chaser of real estate once brought to 
me his printed deed, which had been 
filled out for him by a very successful 
business man. The form of the instru- 
ment was somewhat antiquated. All the 
various sorts of hereditaments and their 
appurtenances were conveyed and re- 
leased to the only proper benefit and 
behoof of the grantee. It was of the 
familiar inverted type, where, like the 
German language, everything seems to 
be finished before anything is actually 
said. The serivener, very naturally, had 
placed the grantor’s name in_ the 
grantee’s blank just about half the time, 
and vice versa. The peor fellow who 
thought he had bought the land was un- 
able to tell by his deed whether he had 
met it going or coming. The modern 
lawyer makes use of technical terms only 
for the sake of brevity, clarity, and pre- 
cision. It is necessary that we should 
have them, in order that legal principles 
may be fixed and determined in language 
of unchangeable certainty. It has often 
been regarded as a special manifestation 
of Providence that the Scriptures were 
given to us in languages which are dead. 
Words of general or common usage con- 
tinually shift their meaning. The ex- 
pression of legal principles should not 





be subjected to uneertainties of this 
kind. In order for their expression to 
be definite and permanent, the law re- 
quires a special nomenclature of its own. 
The use of these peculiar terms is but 
rarely) made in an effort to appear 
erudite or technical. 

About the established principles of. 
law, there surge the conflicting passions, 
interests, and activities of individuals. 
As a seience the law can never be exact. 
Human conduct is as varied as human 
kind. Man will not walk the beaten 
paths alone. If he did, how simple the 
law would be. Sinee he does not, how 
diffieult, how complex. But in seeking 
to administer individual justice in ae- 
cordance with established rules, all must 
be brought within some beaten path 
again, and the landmarks set to point the 
way are never technicalities. 








LICENSES—PROPRIETOR OF BEAUTY PAR- 
LOR NOT A BARBER 


KEITH v. STATE BARBER BOARD 
212 Pac. 871 
(Supreme Court of Kansas, February 22, 1923) 


The proprietor of a “hairdressing and beauty 
parlor,” the important features of whose busi- 
ness include cutting hair, massaging, clipping 
hair with barber clippers, singeing the hair, 
giving tonics, shampooing and manicuring, 
but not shaving the face, is not a “barber” 
within the meaning of that word as used in a 
statute subjecting the followers of that occupa- 
tion to examination and regulation. 


Keith & Walsh, of Wichita, for appellant. 

Hasty & Hasty and James A. Conly, all of 
Wichita, for appellees. 

MASON, J. This action was brought by 
Mary E. Keith, who operates in Wichita a 
place which she styles “Ladies’ Hairdressing 
and Beauty Parlors,” against the State Barber 
Board and others, to prevent their requiring 
her to comply with the regulations imposed 
upon barbers. She was refused relief and 
appeals. 

The question involved is whether the business 
conducted by the plaintiff makes her a “bar- 
ber” within the meaning of the term in the 
statute regulating the practice of that calling; 
the defendants holding the affirmative. The 
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act is entitled as one “creating a board of 
examiners to examine and license barbers; 
* * * providing for a license to barbers to 
practice their trade or calling, and providing 
punishment for a violation thereof.” Gen. 
Stat. 1915, c. 108, art. 33. Its first sentence 
reads: 

“It shall be unlawful for any person to fol- 
low the occupation of a barber in this state 
unless he shall have first obtained a certifi- 
cate of registration, as provided in this act.” 
Gen. Stat. 1915, § 10326. 

It contains no definition of the word “bar- 
ber.” It requires an applicant for such cer- 
tificate to show, among other things, that he is 
free from contagious or infectious disease and 
that he has the skill to properly perform all 
the duties of a barber, “including his ability 
in shaving, hair cutting, preparation of tools, 
and all duties and services incident thereto.” 
Gen. Stat. 1915, § 10333. 


The trial court found upon sufficient evi- 
dence that the plaintiff in her beauty parlor 
shop had been doing all of these different 
kinds of work which barbers in general do: 
Cutting hair, massaging the face, clipping hair 
with barber clippers, singeing the hair, giving 
tonics, shampooing, manicuring; that these ac- 
tivities were not merely incidental but were im- 
portant features of the business, codrdinating 
with other parts of it. The defendants argue 
that in order for a person to be engaged in the 
occupation of a barber it is not necessary that 
he should perform all its usual functions; that 
if hé confined his activities to shaving, or even 
to cutting hair, he might nevertheless be prac- 
ticing that calling; that all the reasons for 
regulating any barber shop apply with equal 
force to such an establishment as that con- 
ducted by the plaintiff; and that a principal 
purpose of the statute is to prevent the spread 
of communicable disease, precautions to which 
end are as necessary in the one case as in the 
other. 

The argument is plausible, but we think it is 
overcome by these considerations: Violation of 
the statute is punishable by both fine and im- 
prisonment, and its provisions must be con- 
strued with some degree of strictness on that 
account. There may be difficulty in stating 
the precise difference between the two, but we 
do not think the use of the term “barber shop” 
fairly indicates or suggests the kind of place 
kept by the plaintiff. Such places are not 
ordinarily spoken of as barber shops, nor those 
working therein as barbers. If the Legislature 
had intended to include such establishments 
within the operation of the law, the strong 
probabflity is that specific reference would have 








been made to them. They were not unknown 
at the date of its enactment—in 1913. Merely 
by way of illustration it may be mentioned 
that the Topeka city directory of 1912 included 
seven “hairdressers,” one of whom was adver- 
tised as a “beauty specialist,” furnishing ‘“man- 
icuring, Massage, shampooing and scalp treat- 
ment,” and another as engaged in “up-to-date 
and classy manicuring and hairdressing.” A 
similar statute was passed in 1903 (chapter 
70) and repealed in 1905 (chapter 70). No 
showing is made that prior to the present at- 
tempt any effort has been made to enforce 
against such places as the plaintiff’s either 
of these statutes or that of 1909 giving the 
board of health power to regulate barber shops, 
barber schools, public bathhouses, and public 
bathrooms, “in the interest of the public health, 
and to prevent the spread of contagious and 
infectious diseases.” Gen. Stat. 1915, §§. 10195, 
10196. The long omission of those charged 
with the administration of these laws to under- 
take their enforcement against persons in the 
plaintiff's situation amounts to such an oper- 
ative construction as the courts generally re- 
spect. If persons who do work similar to that 
of barbers, but do not undertake to shave cus- 
tomers, are to be brought within the discipline 
of a regulating board, it should be by virtue 
of new legislation rather than by an extension 
of the scope of the existing law by interpre- 
tation. 

The judgment is reversed, and the cause is 
remanded, with directions to render judgment 
for the plaintiff. 

All the Justices concurring, except HOP- 
KINS, J., who did not sit. 


NOTE—Beauty Parlor Proprietor as a Bar- 
ber.—There is little in the cases of value on 
the question whether beauty parlor owners are 
subject to statutes relating to barbers. In the 
case of Ragio v. State, 86 Tenn. (2 Pickle) 
272, 6 S. W. 401, it is held that the word 
“barbering,” as used in the title to an act mak- 
ing it a misdemeanor to carry on barbering on 
Sunday, and providing in the body of the act 
that it shall be a misdemeanor for any one 
engaged in the business of a barber to shave, 
shampoo, cut hair, or keep open their bath- 
rooms on Sunday, means the act of one whose 
occupation is to shave the beard and cut and 
dress the hair of others, and cannot be con- 
strued to include bathrooms, which are apart- 
ments for bathing. 

The meaning of the word “barber,” as used 
in a statute, depends upon the particular use 
of the word in the statute, which may or may 
not define the word. It is defined in a Mis- 
souri. regulatory statute (R. S. Mo. 1919, Sec 
12174) as follows: “Any person who is en- 
gaged in the capacity so as to shave the beard 
or cut and dress the hair for the general public, 
shall be construed as practicing the occupation 
of barber.” 
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ITEMS OF PROFESSIONAL INTEREST 


AN AMERICAN BAR SPECIAL TRAIN FROM 
DIXIE TO PACIFIC COAST, WESTERN 
CANADA, JASPER PARK AND A TWO- 
DAYS’ BOAT TRIP. 


A large delegation from the South Atlantic 
States to the Minneapolis meeting of the Ameri- 
can Bar Association is assured. Lawyers from 
the Carolinas, Georgia, Tennessee, Alabama 
and Florida are organizing a special train 
which is planned to leave Spartanburg, S. C., 
August 3rd, routed via Atlanta, Chattanooga 
and Nashville on August 4th. 


This party will spend one day at Colorado 
Springs; one day at Salt Lake; four and a 
half days in Yellowstone Park; two days each 
at Los Angeles and San Francisco; one day 
at Portland and on the Columbia River High- 
way Drive; thence to Vancouver and from 
there taking two days’ boat trip to Prince 
Rupert; thence via Jasper Park and Winnipeg 
to Minneapolis, arriving on the morning of 
August 29th in time for the opening meeting 
of the Bar Association meeting. Returning the 
party will spend two days in Chicago, getting 
back to Spartanburg September 4th. 


Having a special train will add much to the 
enjoyment of the trip, the plan being to have 
all-steel Pullman cars, with diners, club, bag- 
gage and observation cars. The trip will be so 
arranged as to pass the Royal Gorge, Tennes- 
see Pass, Mt. Shasta and other interesting 
scenery in day-light; and when necessary cars 
will be side-tracked at night in order to view 
scenic route. When convenient the cars when 
sidetracked will be used as sleeping apart- 
ments, but at Los Angeles, San Francisco and 
Minneapolis, hotel reservations will be made 
for the stop-over. This will not be an ordi- 
nary tourist party, but all accommodations will 
be first-class. 

All details as to transportation, sight-seeing 
trip to Pike’s Peak; Cave of the Winds; Gar- 
den of the Gods, at Colorado Springs; Yellow- 
stone Park; Catalina Islands, Hollywood, etc., 
at Los Angeles; Mt. Tamalpais, Muir Wood 
and a day for individual sight-seeing at San 
Francisco; Columbia River Highway Drive at 
Portland; two days’ boat trip from Vancouver 
to Prince Rupert and a day in Jasper Park 
are being provided for. 

Circular letters are being sent out to all the 
members of the Association in the Southeastern 
States, and if enough reservations are made a 
special train will be chartered for the ‘round 
trip. 





Cornelius Otts, Esq., is Chairman of the 
Committee on Transportation, and is arranging 
all details as to routes, schedules, etc., for the 
trip, and full particulars may be had as to the 
proposed special train by addressing Cornelius 
Otts, Esq., Chairman Committee on Transporta- 
tion, Spartanburg, S. C. 


THE BEN HAMID CASE 


In international law circles a story is going 
round just now which certainly ought to be 
true, but probably is no more than ben trovato. 
It is said that at the Lausanne Conference, 
when Lord Curzon pointed out to the Turks the 
impossibility of withdrawing from Europeans 
in Turkey the protection of the Capitulations 
until Turkish criminal procedure is reformed, 
Ismet Pasha solemnly retorted by quoting the 
defects of English procedure where Turks are 
concerned as disclosed in the once celebrated 
political case of Ben Hamid. The curious will 
find an account of this paradoxical suit in the 


“Experiences” of Sergeant Ballantine: it was 
once a battleground of criminal law reformers. 
Ben Hamid wag an itinerant Turkish vendor 
of ice cream in Clerkenwell in the reign of 
William IV. A robber attacked him and carried 
off the money in his till; but two of the new 
Peelite policemen appeared on the scene and 
caught him red-handed. The magistrate com- 
mitted him for trial at the Old Bailey, and, in 
accordance with the custom still prevailing, 
bound over the witnesses of the Crown—in- 
cluding Ben Hamid—to appear at the trial and 
give evidence. But in those old days witnesses 
for the Crown were not, as at present, bound 
over in their own recognizances; they had to 
find a householder of respectability to go bail 
for them. If they could not do so, they were 
committed to prison to await the trial; an 
absurd practice only abandoned in 1880. 

Sir William Fraser, one of Disraeli’s Con- 
servative Whips, who secured this reform after 
long years of advocacy in Parliament, tells us, 
in “Disraeli and His Day,” that up till its 
abolition there were always some dozen of 
Crown witnesses in prison because they could 
not find bail. In fact, poor persons would not 
come forward as witnesses, because they feared 
to run this risk. Yet the system was defended 
like all obviously indefensible anomalies, on 
the ground that, if it were abolished, witnesses 
would be “got at” and would “disappear,” so 
that dangerous ruffians would not be convicted. 

Well, Ben Hamid went to prison. The actual 
robber had friends and was admitted to bail: 
he promptly fled the country. The trial came 
on; the defendant was “called” on to surrender 
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to his bail and, of course, did not do so; war- 
rant for his arrest was issued and the trial 
postponed to next Sessions. This continued 
steadily from year to year, Ben Hamid mean- 
while languishing in gaol, until King William 
died, and, under the then existing law, the 
prosecution abated and Ben Hamid was re- 
leased. He returned at once to Constantinople 
not much impressed, says Sergeant Ballantine, 
by western legal procedure.—Soliticor’s Journal 
(Eng ). 


CLOSER RELATIONS BETWEEN MEMBERS 
OF BENCH AND BAR 


Josiah Marvel, President of the Delaware 
State Bar Association, gave a luncheon on Sat- 
urday, June 9th, to the members of the State 
and Federal Judiciary of Delaware at his coun- 
try place “Nanticoke” near Wilmington. 


To the luncheon and reception he invited 
the members of the Delaware Bar and a few 
* personal friends outside. About ninety per 
cent of the Delaware Bar were present. 


NORTH DAKOTA CONCILIATION LAW 


HELD VALID 


By the enactment of 1921 the State of North 
Dakota blazed the way in conciliation proced- 
ure as applied to an entire state. That act has 
recently been held valid by the State Supreme 
Court in the case ot Klein v. Hutton (Septem- 
ber, 1922 term), which was brought as a test 
ease. The decision is a very important one in 
every respect as it will doubtless assist mate- 
rially in the adoption of conciliation in some 
form or other generally throughout the country 
as a solution of the problem of administering 
justice in small controversies. 


The success of conciliation under the auspices 
of a successful city court was demonstrated 
first in Cleveland and then in Minneapolis and 
other Minnesota cities. The modern unified 
city court makes it an easy matter to apply 
principles of conciliation to causes involving 
small amounts. A trusted and disinterested 
judge finds it easy to guide litigants to sub- 
stantial justice at a cost which the traffic can 
stand. 


But rural folks must have different machin- 
ery. This was worked out in the North Dakota 
act which requires district judges to appoint 
conciliators at convenient points in each 
county. The operation is under the control of 





the district judges throughout. The decision 
is published in this issue as a basis for con- 
sideration of the constitutional questions in- 
volved.—Chicago Legal News. 


BOOK REVIEWS 








FEDERAL JURISDICTION AND 


PROCEDURE 


ROSE ON 


This is the second edition of Judge John C. 
Rose’s work on this subject. It was published 
November 25, last year, and the publisher was 
until now sending a copy for notice in these 
columns because, as they say, “the first print- 
ing was sold on the date of publication and 
we did not have enough copies to go around,” 


A second printing was necessary, and paper has — 


been ordered for a third printing. 


Judge Rose has spent twenty-five years work- 
ing on and studying the subject of Federal 
Courts, which he treats in a condensed and 
usable form. , 

A practicing attorney of Cleveland expresses 
his views of the ‘work in the following lan- 
guage: 

“This work renders clear by logical ar- 
rangement and directness of statement, and 
the citation of leading cases only, that which 
in other works is beclouded by involved 
statements and the citation of scores of deci- 
sions, many of which are not directly in 
point. For this reason I find myself con- 
stantly returning to Rose as the final au- 
thority. 

“The only criticism I have to offer is that 
Judge Rose is entirely too modest in the 
Preface.” 

The book has 800 pages, bound in red fabrik- 
oid, and sells for $7.50. 


CORPUS JURIS, VOLUME 30 


This volume of Corpus Juris, containing near- 
ly 1200 pages, contains the subjects of Homi- 
cide (pages 1 to 460), Hospitals (pages 461 to 
477), and Husband and Wife (pages 478 to 
1167). In addition, it contains definitions of a 
large number of words and phrases, ranging 
from Homicide to Hurtful; also maxims fall- 


ing in this portion of the alphabetical arrange- 


ment. Attention is directed to the table of 
abbreviations in volume 16, page X. 

The work is up to the customary high stand- 
ard of the publishers, The American Law Book 
Company. 
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DIGEST. 





Digest of Important Opinions of the State Courts 
of Last Resort and of the Federal Courts. 


Copy of Opinion in any case referred to in this 
Digest may be procured by sending 25 cents to us 
or to the West Pub. Co., St. Paul, Minn. 
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1. Automobiles—Crossing Rear of Path.—Plain- 
tiff pedestrian, who attempted to cross a _ street 
intersection at the proper time, when traffic was 
moving in the direction in which he was going, and 
who, when he reached defendant’s machine stand- 
ing directly in his path, attempted to finish cross- 
ing by going to the rear of the automobile, which 
was suddenly backed, injuring him, was not negli- 
gent as a matter of law, since he was not bound 
to anticipate that the automobile would be backed 
up, where defendant’s car was apparently as safe 
to pass behind it as in front of it.—Oliver v. 
Weaver, Colo., 212 Pac. 978. 

2. Crossing Signals.—Under a city ordinance 
providing that. at street intersections where a traf- 
fic officer is on duty, pedestrians shall cross the 
street with released traffic, and not otherwise; a 
pedestrian who starts across a street intersection 
when the signal permits is entitled to the right- 
of-way over vehicles crossing his course, though 
the signal was changed to release those vehicles 
before the pedestrian had reached the other side.— 
Riddel v. Lyon, Wash., 213 Pac. 487. 

3. Demonstrations. — The M. Motor Car Com- 
pany sent to the home of M., a prospective pur- 
chaser, an automobile for demonstration. H., a 
licensed driver, was in charge of the car. M., who 
had a permit to drive, asked during the demonstra- 
tion to operate the car; the operation of a car by 
a prospective purchaser during a demonstration 
being customary. He gave his consent and sat be- 
side M., directing M.’s operation of the car. The 
car struck a motorcycle. In an action for dam- 
ages against the M. Motor Car Company, the trial 
court charged that there was no question for the 
determination of the jury as to the responsibility 
of the defendant for the operation of the car, as it 
made no difference whether H. or M. was operating 
the car at the time of the accident. This state- 
ment in the charge held correct.—Doyon v. Masso- 
line Motor Car Co., N. J., 120 Atl. 204. 

4.- Intoxicated Pedestrian.—Though a drunken 
man is as much entitled to a safe street as a sober 
one, evidence of plaintiff’s intoxication is relevant 
on the issue as to whether he heedlessly exposed 
himself to injury from defendant’s automobile, so 
that it was not error to admit evidence of his in- 
toxication or to permit his companion to be im- 
Peached by asking whether he had not stated im- 
mediately after the accident that he and plaintiff 
- — drinking.—Brkljaca v. Ross, Calif., 213 

ac. 290. 
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5. Party Defendant.—Where plaintiff's hus- 
band was killed by an automobile delivery truck 
belonging to defendant, a manufacturer and vendor 
of ice cream, the truck having defendant’s name 
painted on it, and being leaded with cans of ice 
cream, the circumstances were sufficient to war- 
rant the presumption that the truck was driven by 
defendant’s servant in the course of his employ- 
ment so as to require submission of the case to the 





jury.—Sieber v. Russ Bros. Ice Cream Co.—Pa., 
120 Atl. 272. 
6. Reducing Speed. — Defendant’s action in 





slowing.down his automobile to pass between plain- 
tiff’'s buggy ahead of him on the right and teams 
coming towards them on the left was not negli- 
gence, though the driver of an automobile follow- 
ing him, to avoid a collision with him, voluntarily 
turned to the right and ran into plaintiff's buggy, 
which defendant passed without touching it, so 
that a verdict for defendant was properly directed; 
there being no claim that defendant reduced his 
speed except to enable him to have complete con- 
trol of his car and to avoid contact with vehicles 
on either side.—Moore v. Wilson, Ky., 248 S. W. 
874. - 

7. Bankruptcy—Bankrupt’s Checks.—A _ banker 
who, after the filing of a petition in bankruptcy 
but before adjudication, in good faith and without 
knowledge of notice of the bankruptcy, pays the 
bankrupt’s checks in the regular course of busi- 
ness, is not liable to the trustee for the amounts 
so paid.—Citizens’ Union Nat. Bank v. Johnson, 
U. S. C. C. A., 286 Fed. 527. 

8.—Creditors’ Claims.—The trustee of an indi- 
vidual bankrupt is without authority to maintain 
a creditors’ suit to set aside as fraudulent convey- 
ances made by a former partner of bankrupt, 
though the debts proved were incurred during the 
partnership; the remedy against such partner be- 
ing in the hands of the creditors.—Railsback v. 
Snyder, U. S. D. C., 285 Fed. 440. 

9. Schedules.—An aifidavit of bankrupt merely 
stating his belief that it might tend to incriminate 
or degrade him is not ground for relieving him from 
his statutory duty to file schedules; it being a 
question for the court to determine whether any 
item therein would have that effect.—In Re Arend, 
U. S. C. C. A., 286 Fed. 516. 

10.— Facts Cited In Petition——An involuntary 
bankruptcy petition, alleging that within four 
months preceding its filing, and on or about a cer- 
tain date, the bankrupt, while insolvent, committed 
an act of bankruptcy, in that he transferred a por- 
tion of his property to a creditor named, with intent 
to prefer such creditor, was insufficient, as the act 
of bankruptcy should be stated with particularity, 
giving such facts as to time, place, transaction, 
and other necessary information, as to bring it 
within Bankruptcy Act, § 3a (Comp. St. § 9587).— 
In re O'Neill, U. S. D. C., 286 Fed. 530. 

11. Banks and Banking— Double Liability.— 
Section 17 of article 11 of the State Constitution 
does not authorize the legislature to enact a law 
imposing on stockholders of a banking corporation 
organized under the laws of the State of Idaho, 
what is commonly called a ‘double liability.”— 
Fralick v. Guyer, Idaho, 213 Pac. 337. 

12.—Name of Depositor.—The right of an owner 
to money belonging to him is not defeated by the 
fact that it was deposited in the name of another. 
—wNurrie v. Fitzgerald, Mich., 192 N. W. 573. 

13.——Obligation of Certifier.—A bank by certify- 
ing a check obligates itself without condition to 
pey when presented even though the check be 
forged, nor can it complain of delay within the 
statute of limitations.—National Mechanics’ Bank 
v. Schmelz Nat. Bank, Va., 116 S. E. 380. 

14. Bills and Notes. — Accelerated Maturity.— 
Where a promissory note contains a _ provision 
that, upon default in payment upon maturity of 
some other particularly described note executed 
by the maker to the payee, it shall become due and 
collectible prior to its date of maturity as ex- 
pressed on the face of the note, the right of the 
holder of such note to accelerate its maturity, and 
therefore bring suit thereon upon the nonpayment 
at maturity of the other note, arises out of the 
note containing such provision, and not out of the 
note in default. The right of such holder to accel- 
erate the maturity of his note upon default of the 
other note is therefore not dependent upon his be- 
ing the owner or holder of the latter note.—John- 
son v. Turner, Ga., 116 S. E. 322. 
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15.—Acceptance.—Where the purchaser of a 
carload of grapes deposited the purchase price in 
his bank, which telegraphed the fact of the deposit 
to the seller’s bank, which drew upon the pur- 
chaser, who refused to accept the shipment, held, 
that the telegram did not constitute an acceptance 
for the draft within Code Supp. 1913, §§ 3060a- 
134, 3060a135.—Trevisol v. Fresno Fruit Growers’ 
Co., Iowa, 192 N. W. 517. 

16.——Collateral.—Where the indorser of a note 
indorsed it in reliance on collateral securing it, he 
was entitled on payment of the note to delivery 
to him of the collateral, and withholding it was, 
as to him, a conversion.—Northern Bank & Trust 
Co. v. Slater, Watt & Co., Wash., 212 Pac. 1063. 

17._—Consideration.—Pre-existing notes, entered 
as paid on the holder’s books, were a sufficient con- 
sideration for a new note, under G. L. c. 107, §48, 
though bankruptcy proceedings were pending 
against maker. Tremont Trust Co. v. Brand, Mass., 
138 N. E. 564. 

18.— Default of Part Payment.—Where a note, 
payable in installments, contained a clause that on 
failure to pay any installment or interest, the re- 
maining installments should become due, failure to 
pay installments did not render the entire note due, 
in absence of the exercise by the holder of the op- 
tion to collect the entire note.—Putthoff v. Walker, 
Mo., 248 S. W. 619. 

19.——-Negotiability.—Under the provisions of C. 
S. § 5869, subd. 3, the negotiability of a promissory 
note is not destroyed by a provision therein that, 
upon default in payment of interest, the whole 
shall become due and that after maturity the rate 
of interest shall be increased from 8 per cent to 
10 per cent.—Hutson v. Rankin, Idaho, 213 Pac. 345. 

20.——Presumed Obligation.— Where note is 
signed by husband and another, there is a pre- 
sumption that the husband's signature creates a 


community obligation—Denis v. Metzenbaum, 
Wash., 213 Pac. 453. 
21.——Recovery Against Indorser.—A _ creditor 


need not resort to collateral security or any par- 
ticular security precedent to recovery on a note 
against the indorser unless he has expressly con- 
tracted to that effect.—Polk-Genung-Polk Co. v. 
McGhee, Tex., 248 S. W. 155. 

22. Carriers—Liable for Acts of Striking Em- 
ployees.—In general a carrier is liable for the neg- 
ligence of its servants during the course of their 
employment, and, if they go on strike, abandoning 
the performance of their duty and causing delay, 
the carrier is liable. ao L. C. & E. R. Co. 
v. Maddy, Ark., 248 S. W. 

23. 7 1 Reminder ® BP nny "Rates Regulated by 
State.—Though the transportation into the State 
and sale of electric energy therein directly to pur- 
chasers is interstate commerce, the regulation of 
the sale, including the fixing of rates at which it 
can be sold, is a matter within the power of the 
State where the sale is made, in the absence of 
any regulation by Congress.—Corporation Commis- 
sion v. Cannon Mfg. Co., N. C., 116 S. E. 178. 

24.——Limited Liability Intrastate Shipments In- 
valid.—The Interstate Commerce Commission is 
not authorized to establish rates governing intra- 
state shipments, where the State rates do not dis- 
criminate against nor affect interstate commerce, 
such intrastate rates being governed by State law 
and the rules and regulations of the State Rail- 
road Commission, and hence, under Rev. St. art. 
708, a stipulation in the bill of lading on an intra- 
state shipment, limiting liability of the carrier is 
invalid, and recovery of actual = is allowed.— 
Lancaster v. McCarty, Tex., 248 S. 816. = 

25.——Redemption of Unused Wriekete, — By 
Transportation Act, Feb. 28, 1920, Congress has 
undertaken to appropriate the field as to the re- 
demption of unused tickets, and the Pen. Code 
1911, arts. 1527-1529, relating to redemption of un- 

used railway tickets and providing a penalty for 
failure to make refund, do not apply to interstate 
commerce, in view of Const. U. 8S. art 1, § 8.— 
~~: _ Chicago, R. I. & G. Ry. Co., Tex., 248 
8. 4 

26.——Shoveling Coal for Engines. gag «4 one 
is engaged in shoveling coal into a pit, to be ele- 
vated by machinery into a.coal chute for imme- 
diate use in engines, used in both interstate sae 
intrastate traffic, he is engaged in a work = 
related to interstate transportation as to be a oust 
of it, and is within the protection of the Federal 








Employers’ Liability Act (U. S. eo *. i 8657- 
8665).—Kibler v. Davis, Neb., 192 N. 

27. Constitutional Foal tan Sompelll 
Tax.—-The fact that the income derived from the 
investment of insurance corporations is exempt 
from the provisions of the Income Tax Act of 1919, 
amending Laws 1917, p. 524, does not constitute an 
unconstitutional discrimination against other cor- 
porations and individuals, in view of the fact that 
insurance companies are taxed separately on their 
gross incomes, in lieu of all other taxes, and the 
exemption applies solely to companies so taxed.— 
Stouffer v. Crawford, Mo., 248 S. W. 581. 

28.——Priority of Liens. *_Civ. Code, art. 3274, un- 
der which liens for labor and materials prime pre- 
existing mortgages, is not in conflict with consti- 
tutional provisions against divesting vested rights 
and impairing the obligations of contracts where 
the rights of the mortgagee were acquired after 
the enactment of such law, as they passed subject 
thereto.—Gleissner v. Hughes, La., 95 So. \ 

29.——-State Hail Insurance.—Laws 1921, c. 265, 
§ 3, amending Laws 1919, c. 244, fixing the annual 
premium for State hail insurance in each of four 
districts into which the State was divided, by 
providing that in certain counties of three of the 
districts the insurance shall take effect on June 15, 
instead of June 1, of each year, and sections 1, 
2, 4, 8, 9, and other provisions relating thereto, 
held void as in conflict with Const. art. 21, 8, 
requiring that the assessment for hail insurance 
be uniform on all land in the same district similarly 
situated, and article 6, § 18, prohibiting the pas- 
sage of laws granting special privileges or im- 
ee” v. Van Camp, S. Dak., 192 N. 

30.—Telephone Poles.—Under State laws giving 
a telephone company the right to construct poles 
on the highways, there is no such contract between 
the State and the company that would be changed 
or impaired by the recovery of compensation for 
the use of the highways under Baltimore Ordinance 
No. 86, extended by Laws 1918, c. 82, § 11, to an- 
nexed territory, and by recovering a charge im- 
posed on poles used in the streets, no right of the 
company secured by either State or Federal Con- 
stitutions is infringed.—Mayor, etc., of Baltimore 
v. Chesapeake & Potomac T. Co., Md., 120 Atl. 229, 

31. Corporations—Assumed Contracts.—If a con- 
tract is made with the promoters of a corporation 
in contemplation of its organization and for its 
benefit, it constitutes a continuing offer, and if, 
after the organization of the corporation, it ac- 
cepts the benefits of the ccntract, it accepts this 
continuing offer and makes the contract its own, 
—Hackbarth v. Wilson Lumber Co., Idaho, 212 
Pac. 969. 

32.—aAuthority of Agent to Accept Service.— 
It is not necessary for a foreign corporation to 
give its agent express authority to accept service 
for the corporation, as such authority is implied 
from his authority to act as agent within the State. 
—Ultramar Co. v. Minerals Separation, N. Y., 

N. Y. S. 749. 

33.——Doing Business.—A foreign corporation, 
which has no warehouse, office, or place of busi- 
ness in this State, and which neither incurs nor 
pays any of the expenses of receiving, handling, 
storing, or selling its goods in this State, to which 
it consigns them to its factor, who conducts all 
the business here, assumes and pays all the ex- 
penses of receiving, selling, handling, and storing 
the goods, and becomes responsible to the foreign 
corporation for the price of the goods when sold 
by him, is not “doing business’ in this State, 
within the true meaning of the municipal ordi- 
nances of the City of Atlanta, levying a license 
tax of $30 on “‘agencies, or other business not spe- 
cially mentioned,” etc.; and $30 on ‘machinery, 
dealers in or agents for,”’ sg or of Atlanta v. 
York Mfg. Co., Ga., 116 S. 195. 

34. —Liability of Snead —In view of 
Pub. Acts 1907, No. 146, requiring an affidavit of 
three incorporators as to the value of property 
paid in for stock, organizers of a corporation who 
do not make such affidavit and who have no in- 
formation which would place a reasonably careful 
man on his guard as to the values stated in the 
articles are not liable to creditors of the corpora- 
tion in case of overvaluation of the property.— 
Kingston v. Nichols, Mich., 192 N. W. 768. 

35.—Venue.—Defendant corporation, domiciled 
and doing business in J. county and not in M. 





XUM 





tric 


neg 
138 


Lai 
con 
pro 


par 


Kar 








lied 


ion, 
1si- 
nor 
ing, 
Lich 

all 


ex- 
‘ing 
ign 
sold 
ate, 
rdi- 
nse 


ory, 
. Vv. 


rty 
who 
in- 
oful 
the 
ra- 


i 


iled 
M. 





XUM 


Vol. 96 


CENTRAL LAW JOURNAL 


235 








county, authorized its treasurer to execute its notes 
to plaintiff corporation for the amount owing it. 
Each note executed contained a provision that all 
suits for collection thereof should be prosecuted 
in M. county and not elsewhere. Held that, the 
venue provision not being necessary to the full 
exercise of the authority granted to the treasurer, 
its inclusion was neither natural nor to be ex- 
pected, was in excess of his authority, and did not 
bind the corporation.—Coston-Riles Lumber Co. 
vy. Alabama Mach. & Supply Co., Ala., 95 So. 577. 

36. Covenants.—Building Over Restricted Line. 
—Where plaintiffs and defendants were subject to 
similar restrictions forbidding the erection of a 
building within 25 feet of the street line, the fact 
that the plaintiffs had erected buildings, the main 
walls of which conformed to the restriction, but 
which had porches and bay windows extending 
into the restricted space, does not prevent their 
enforcing the restriction against defendants.— 
Kelman v. Singer, Mich., 192 N. W. 580. 

37. Damages. — Advertising Space. — Where de- 
fendant had contracted with plaintiff for advertis- 
ing space in the cars of a certain traction company, 
but later repudiated the agreement after plaintiff 
had procured such space and paid for it, the 
measure of plaintiff's damages was the amount 
that defendant had agreed to pay.—Barron G,. Col- 
lier, Inc. v. Domino Macaroni Mfg. Co., Mo., 248 
S. W. 981. 

38. Rate of Exchange on Date of Breach.— 
Where plaintiff in an action for breach of contract, 
or for a tort, primarily is entitled to recover a sum 
expressed in foreign money, the rate of exchange 
prevailing at the date of the breach of the contract 
or of the commission of the tort ordinarily will 
determine the amount of the judgment.—Hoppe v. 
Russo-Asiatic Bank, N. Y., 138 N. E. 497. 

39. Electricity.—Failure to Notify Employee of 
Danger.—Failure of electric light company’s engi- 
ne2r or foreman to warn carpenter, going on roof 
of electric light plant at their invitation, that elec- 
tricity might jump from a conductor rod, even if 
he did not come in contact therewith, established 
negligence.—Jordan v. Malden Electric Co., Mass., 
138 N. EB. 536. 

40. Eminent Domain.—Basis fur Valuation of 
Land.—Land condemned by a railroad should be 
compensated for its full value as énhanced by im- 
provements and for any special quality rendering 
it peculiarly adaptable for the purposes for which 
it was taken; but its value to the railroad as a 
necessary part of its system and the actual cost 
of the improvements should not be considered.— 
New York, O. & W. Ry. Co. v. Livingston, N. Y., 
198 N. Y. S. 683. 

41. Explosives.—Abandoning Danger.—One driv- 
ing an automobile loaded with nitroglycerine, who 
discovers that the automobile is on fire, the fire 
not having been caused by any lack of care on his 
part, and being stuck on a steep hill, is not guilty 
of actionable negligence in abandéning the auto- 
mobile.—Barnhardt v. American Glycerine Co., 
Kans., 213 Pac. 663. 

42. Fixtures.—Oil Leases.—The lessee of lands 
for oil and gas purposes must remove all fixtures 
and machinery placed by him on the premises dur- 
ing the term of the lease, or at least within a 
reasonable time thereafter, and, if that is not done, 
they become the property of the lessor, even though 
the lease expressly reserved the right to remove 
them.—Patton v. Woodrow, Ky., 248 S. W. 226. 

43. Insurance.—Cancellation of Policy.—An in- 
insurer of personal property against fire and theft, 
in the absence of agreement with insured to the 
contrary, cannot cancel the insurance policy, ex- 
cept as provided by its terms, and where the policy 
provides for 10 days’ notice of cancellation to the 
insured, such notice must be given.—McDonald v. 
North River Ins. Co., Idaho, 213 Pac. 349. 

44.——-Date for Proof of Loss.—The stipulation 
requiring the submission of proofs of loss “‘within 
60 days of the date of loss’ requires that the proof 
shall be submitted within 60 days from the de- 
struction of the property by fire, or, if the loss is 
by theft, then from the time of such theft, and 
not within such time from the acquirement of 
knowledge by the assured of the destruction or 
theft by the assured. ‘See, in this connection, Rot- 
tier v. German Ins. Co., 84 Minn. 116, 86 N. W. 
888.—Metcalf v. National Union Fire Ins. Co., Ga., 
116 S. E. 324. 

45.——Infirmity and Deformity.—The language of 
a representation in an application for insurance 








with respect to the terms “infirmity’’ and ‘“‘de- 
formity’’ must be construed as meaning a deform- 
ity or an infirmity of a substantial character, which 
apparently in some material degree impairs the 
physical condition and health of the applicant and 
increases the chance that death or sickness against 
which the insurance company is asked to issue 
insurance, and which, if known, would have been 
likely to deter the insurance company from issuing 
the policy.—Eastern Dist. Piece Dye Works v. 
Travelers’ Ins. Co., N. Y., 138 N. E. 401. 

46.—Mortgagee’s Insurable Interest. — Where 
the only interest of a mortgagee of an automobile 
had in a theft policy was its appointment to re- 
ceive any money which might become due by 
reason of loss by theft which the mortgagor might 
sustain, the mortgagee was not the “assured” in 
the policy as respects validity of notice of cancel- 
lation to the mortgagee.—Phcoenix Ins. Co. v. 
American Trust & Savings Bank, Tex., 248 S. 
W. 819. 

47.—Payment by Insured a Condition Prece- 
dent.—Where an insurance policy, covering liability 
incurred by insured for damages as the result of 
an accident by reason of ownership and mainte- 
nance of an automobile, provided that no action 
should be brought against insurer, unless for a loss 
after final judgment had been rendered in a suit 
against insured for a loss that insured had actually 
sustained by insured’s payment in money, insurer 
also having the authority to defend any suit 
brought against insured, and it appeared that the 
insurer defended a suit against insured, who be- 
came a bankrupt, plaintiff in the suit could not 
recover from insurer under the policy, in the ab- 
sence of a judgment against insured, the policy 
being one of indemnity against loss and not against 
liability, and payment of the judgment by insured, 
being a condition precedent to the recovery of anyr 
sum under the policy.—Shea v. United States Fi-- 
delity Co., Conn., 120 Atl. 286. 

48. Representations.—In an action on a life- 
insurance policy, where the evidence was undis- 
puted that insured had consulted physicians sev~ 
eral times within 5 years before he made his ap- 
plication, evidence as to the nature of the disease 
for which the physicians were consulted, held to 
warrant the jury in finding in answer to a special 
issue that insured had not consulted a physician 
for any serious disease during the 5 years.— 
Fishbeck v. New York Life Ins. Co., Wis., 192 
N. W. 170. 

49.——Title to Property.—Conditions in standard 
policy that the policy should be void unless in- 
sured’s interest was other than unconditional and 
sole ownership in fee simple, held not violated by a 
deed absolute in form, but executed merely to 
secure a debt.—Gervickes v. Royal Exch. Assur, 
Co., Mich., 192 N. W. 654. 

50. Landlord and Tenant.—Advertising Signs.— 
Advertising signs on the outer walls of a build- 
ing, are not an “‘alteration”’ or or ‘‘addition’’ to the 
building, which the lessee covenants not to make 
without consent; they neither varying or changing 
the form or nature of the building nor being part 
of it—Emmons v. D. A. Schulte, Inc., Dela., 120 
Atl. 221. 

51. Licenses.—Installing Water Tank.—In an ac- 
tion for installing a water tank in connection with 
a hot-water heater, defendant contending that the 
men who did the work were unlicensed plumbers, 
held, that the work performed was not “‘plumbing,”’ 
and these men were not held out as plumbers; 
hence the work was not within the statute re- 
lating to licensed plumbers, plumbing being limited 
to water supply and house drainage systems.— 
Bregman v. Winkler, N. Y., 198 N. Y. S. 758. 

52.——Stock of Corporation Not Affected by Blue 
Sky Law.—The Blue Sky Law, which according to 
its title was enacted to prevent unfairness, imposi-~ 
tion, and fraud in the sale of certain securities 
by requiring an inspection and regulation of the 
business, and which by section 18, provided it 
should not be construed to prevent the sale of 
purely speculative securities, but to give to the 
commission power to require honest application 
of the proceeds, and by section 19 (22) provided 
that, if any promoter failed to comply with any 
order which the commission was authorized to 
make, it should be unlawful to sell the securities, 
a contract of subscription for the stock of a pro- 
po. corporation was not invalid because the 
stock to be issued thereby was within the provision 
of that statute and the promoters did not comply 
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with its terms before offering the stock for sale.— 
Watters & Martin v. Homes Corporation, Va., 
116 S. E. 366. 


53.——Wholesale Grocers’ Service Contracts.— 
Under Blue Sky Law, § 2, making corporations 
which sell any contract, stock, bond, or other se- 
curities investment companies subject to the terms 
of the act, the word “contract” was not intended 
to include all classes of contracts which may be 
an instrumentality for the perpetration. of fraud, 
but is limited to what is ordinarily understood as 
a security investment, since the general purpose 
_of the law is to protect investors in ‘securities,’ 
which are defined as written assurances for the 
return or payment of money, evidences of indebt- 
edness; and necessarily mean the investment of 
funds in a designated portion of the assets and 
capital of a concern, with a view of receiving a 
profit through the efforts of others than the in- 
vestor, and therefore that law does not apply to 
the sale by a wholesale grocer of service contracts 
to retail dealers.—Lewis v. Creasey Corporation, 
Ky., 248 S. W. 1046. 


54. Municipal Corporations. — Drawbridges. — 
A city is not liable for injuries to a pedestrian 
solely caused by a bridge tender failing to give 
proper warning or signals of lifting of the bridge; 
the operation of a drawbridge being a govern- 
mental and not a municipal function.—Leannah v. 
City of Green Bay, Wis., 192 N. W. 3 


55. Negligence.—Acts of Parent.—The father’s 
negligent failure to procure a competent physician 
to attend his injured boy cannot be imputed to the 
boy.—H. T. Whitson Lumber Co. v. Upchurch, Ky., 
248 S. W. 243. 


56. Knowledge of Statute Unnecessary.—If the 
failure to do the thing required in an ordinance 
should be the proximate cause of an injury, want 
of knowledge ot the ordinance and reliance thereon 
by the person injured should not deprive him of 
his remedy.—Henderson v. St. Louis & S. F. Ry. 
Co., Mo., 248 S. W. 987 

57. Principal and Agent.—Agent’s Authority to 
Accept Consideration.—An agent with power to 
make and arrange the details of executing a con- 
tract for the sale of printed matter has no implied 
or apparent authority to accept in satisfaction of 
the contract price an amount less than the contract 
price.—Ethridge v. Jacoby, N. Y., 198 N. Y. S. 733. 

58 Railroads—Authority Necessary from Inter- 
state Commerce Commission.—Defendant railroad 
company, doing an interstate business, proposed 
to build a track from a connection with its main 





line 3% miles long to shale beds owned by a cement | 


company. By contract the cement company was 
to load trains at its quarry, which were to be 
moved by defendant over such track and its main 
line to the cement factory, 10 miles distant. The 
track was also to be used by the public for load- 
ing and shipment of other commodities, and under 
the laws of the State would be subject to control 
of the State Public Utilities Commission, which 
has power to require regular train service thereon, 
and would also in all probability be later extended 
to other shale beds and for general purposes. The 
cement company’s quarry is already served by 
complainant’s railroad by means of a spur track 
% of a mile long. Held, that such track is an 
“extension” or “branch line’’ within the meaning 
of Interstate Commerce Act, § 1, par. 18, as 
amended by Transportation Act. Feb. 28, 1920, 
§ 402, and its construction requires authority from 
the Interstate Commerce Commission.—Detroit & 
M. Ry. Co. v. Boyne City, G. & A. R. Co., U. S. 
D. C., 286 Fed. 540. 

59. Sales.—Misrepresented Model of Automobile. 
—In an action to recover the purchase price of an 
automobile on rescission, because of misrepresent- 
ations in the sale that the car was a new 1917 
model, the court could not say, as a matter of 
law, that the plaintiff knew that the car was not 
a 1917 model because the model plate showed 
otherwise.—Jones v. Norman, Mo., 248 S. W. 621. 

60. Waters and Water Courses.—Appurtenant 
to Land.—In view of Civ. Code, § 662, providing 
that a thing is deemed to be incidental or ap- 
purtenant to land when it is by right used with 
the land for its benefit, a person may not without 
right use on his land water belonging to another 
and by such use make it appurtenant to the land. 
—Gause v. Pacific Gas & Electric Co., Calif., 212 
Pac. 922. . 





61. Wilis—-Intention of Testator.—A provision of 
a will that the legatees are to have the entire in- 
come of the estate during the period between the 
testator’s decease and the final delivery of the 
property, though evidence of an intention to vest 
the estate in them immediately, does not have that 
effect where the will clearly manifests a contrary 
intention.—McHatton’s Estate v. Peale’s Estate., 
Tex., 248 S. W. 103. 

62. Workmen’s Compensation Act—Assigned to 
do Heavy Work.—A finding that the deceased suf- 
fered an injury arising out of and in the course 
of his employment held warranted by evidence that 
he had been assigned to do heavy work, and while 
so engaged became overheated, suffered a chill 
and severe pains, and within a few days died of 
resulting pneumonia, since under Workmen’s Com- 
pensation Act (Pub. Acts 1919, c. 142, § 1, amend- 
ing Gen. St. § 5341) “if an injury arises out of and 
in the course of the employment it shail be no bar 
to a claim for compensation that it cannot be 
traced to a definite occurrence which can be lo- 
eated in point of time and place’; the word “‘oc- 
currence” so used being synonymous with “hap- 
pening’ or “event’”’ meaning the whole transac- 
tion to which the injury is traced, including not 
only the operative forces but their effect.—Dupre 
v. Atlantic Refining Co., Conn., 120 Atl. 288. 

63.——Breathing Particles of Metal.—A disease 
alleged, caused by breathing fine particles of metal- 
lic and mineral thrown into the air where employee 
was working, held not the result of an accident, 
and that a recovery for injuries therefrom is not 
confined to the Workmen’s Compensation Act.— 
Smith v. International High Speed Steel Co., N. J., 
120 Atl. 188. 

64.——Duty to Notify Employee of Danger.— 
Where employee during work hours stepped out 
of the room in which he was working, and was 
struck and killed by wood thrown from the second- 
story window, there being no evidence that em- 
ployee was told that this wood was to be thrown 
down, held, that the injury occurred in the course 
of his employment.—O’Rourke v. Standard Wood 
Turning Co., N. Y., 198 N. Y. S. 632. 

65.—Independent Errand.—Where the rules of 
an employer forbade an employee to leave the plant 
during working hours, without permission, and de- 
cedent, whose machine was out of order, called the 
foreman’s attention thereto and the foreman re- 
marked that he ‘‘would like to have went over and 
got some bromo-selzer,’’ whereupon decedent vol- 
unteered to get it while the foreman was fixing 
the machine, to which the foreman responded, 
“That will be all right,’”’ giving him some change 
to pay for it, decedent being killed by a freight 
train on his way back, after obtaining the bromo- 
selzer, held, that the accident did not arise in 
the course of the employment, the empioyee having 
voluntarily gone outside the scope of his employ- 
ment against orders, and there being no emergency 
justifying such action.—Ballman v. D’Arcy Spring 
Co., Mich., 192 N. W. 596. 

68. -Notice of Injury.—A _ corporation’s book- 
keeper is not an “officer,”” within Workmen’s Com- 
pensation Law, § 18, providing that notice of the 
injury may be given to any agent or officer of em- 
ployer corporation on whom legal process may be 
served.—Cuccia v. John J. Roberts Contracting 
Co., N. Y., 198 N. Y. S. 613. 

67. Permanent Total Disability.—Where claim- 
ant lost one foot and the use of the other foot, 
under Workmen’s Compensation Law, § 15, subd. 1, 
he is entitled to compensation as for a ‘‘permanent 
total disability’; section 15, subd. 5, relating to 
temporary partial disability not applying, as the 
loss of the use of a member is equivalent to the 
loss of the member.—Negiia v. Zimmerman, N. Y., 
198 N. Y. S. 596. 

68.——Within Scope of Act.—Where a shipbuild- 
ing company operated under a contract with the 
Federal Government on a cost plus profits basis, 
and the company’s expenses in furnishing railroad 
transportation to its employees were part of the 
cost, and an employee, after leaving the train at 
the place of work and while he was on the railroad 
right-of-way, started to return to the train on 
seeing a signal that there would be no work that 
day, and was injured in jumping across a ditch 
between him and the train, the injury occurred 
in the course of the employment, within Work- 
men’s Compensation Act, pt. 4, § 1 (Vernon’s Ann. 
Civ. St. Supp. 1918, art. 5246—82).—Western In- 
demnity Co. v. Leonard, Tex., 248 S. W. 655. 
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